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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 355 of 2010
U/s 147/149/448/354/323 of I.P.C.

State

-Vs-

  Swapan Ray,
       Lakhi Rani Ray,

    Fulobala Ray,
              Jyotsna Bala Ray & 

 Pradip Ray.

                ….accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. J. Talukdar, Advocate……....................for the accused-persons. 

Date of Evidence : - 03-04-18, 23-05-18, 31-07-18, 30-08-18, 
    24-09-18;

Date of S.D : - 22-02-19;
Date of Argument : - 07-03-19;
Date of Judgment    : - 09-04-19.

J U D G M E N T

1. The  brief  facts  of  the  prosecution  case,  inter-alia,  is  that  on

26-10-2010 one Fuleswari Adhikary lodged a First Information Report before

the Officer-in-Charge of Tamarhat Police-Station stating that on 25-10-2010,

at about 8 p.m., one meeting had held  at Hatidhura ‘Chilaray Bhaban’ for

a  musical  event  performed by  Sadhana  Adhikary  and  Aijul  Haque  at

Gorerhat.  At that meeting, decision could not be taken and complainant

and her daughters returned to their house. In that night, at about 10 p.m.

accused persons mentioned in the ejahar, came to their house, tried to set

fire  on  house  and  assaulted  them  dragging  out  them  from  house.

Complainant and her daughters sustained injuries.

2. On receipt of Ejahar, the Officer-in-Charge of Tamarhat P.S. registered

a  case  being  the  Tamarhat P.S. case  no.109 of  2010,  u/s
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143/147/148/149/448/354/ 324/325 of I.P.C and launched investigation of

the case. During the period of investigation of the case, the Investigating

Officer visited the place of occurrence, prepared sketch-map of the place of

occurrence  and  examined  witnesses.  Sent  the  victims  to  hospital  for

treatment and collected injury report. On completion of investigation of the

case,  A.S.I  Mobarak  Ali submitted charge-sheet  of  the case  against  the

above named accused persons u/s 143/147/448/354/323 of I.P.C.

3. In pursuant to the court process, accused persons namely  Swapan

Ray, Smti. Lakhi Rani Ray, Smti. Fulobala Ray, Smti. Jyotsna Bala Ray, &

Pradip Ray appeared before the Court and they were allowed to go on bail.

During time of inquiry, accused person Smti. Rojobala Ray expired and her

case was abated on her death. Accused Joydeb Ray found unavailable in

the given address  and therefore,  his  case  was  filed.  Copies of  relevant

documents were furnished to accused persons.  After  having heard both

sides  and  considering  the  material  on  record,  my  predecessor,  framed

charge of the case u/s  147/149/448/354/323 of IPC against accused. The

particulars  of  charge  u/s  147/149/448/354/323 IPC  were  read  over  and

explained to accused persons. They not guilty and claimed to be tried. 

4. During trial, prosecution side examined seven numbers of witnesses

including medical officer. In view of the evidence on record, accused were

examined and recorded their statements u/s 313 of Cr PC. The pleas of

accused  were  of  total  denial  and  declined  to  adduce  evidence  in  their

defence. I  heard  arguments  put  forwarded by  learned counsel  for  both

sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

5. (i) Whether  the  accused  persons  on  25-10-10,  at  10:00  p.m.  were

members  of  an  unlawful  assembly  and in  prosecution  of  their  common

object attacked house of complainant and thereby committed an offence

punishable u/s 147 of IPC?

(ii) Whether  accused  persons  on  the  same  date,  time  and  place,

committed house trespass by entering into the house of  informant with

intent  to  commit  an offence  an offence of  criminal  trespass  and house

trespass and thereby committed an offence punishable u/s 448 of IPC?
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(iii) Whether the accused persons on the same date, time and place, in

prosecution of their common object, used criminal force upon daughters of

informant with intent to outrage their modesty by such force and thereby

committed an offence punishable u/s 354 of IPC?

(iv) Whether  on  the  same  date,  time  and  place,  accused  persons  in

prosecution  of  their  common  object,  voluntarily  caused  hurt  to  the

informant and his daughters namely Smti. Sadhana Adhikary & Smti. Sino

Adhikary and thereby committed an offence punishable u/s 323 of IPC ?

(v)      whether  the accused persons on the same date and time were

members of an unlawful assembly in prosecution of the common object

attacked  house  of  complainant  which  offence  you  knew  likely  to  be

committed in prosecution of the common object and you being members of

that assembly at the time of committing of that offence are hereby guilty

for an offence punishable u/s 149 of IPC ?

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Fuleswari  Adhikary  (p.w.1),  Sino  Adhikary  (p.w.2)  and  Sadhana

Adhikary (p.w.3)  are victims of  this case.  Khitish Ray (p.w.4) and Azizur

Haque (p.w.5) did not see the incident. Dr. Eunus Ali Sk. (p.w.6) examined

Fuleswari  Adhikary  on  26-10-10  at  Tamarhat  PHC  and  found  following

injury:- 1) cut injury on left leg above ankle joint, size- ½ x ½ x ½ cm. He

also examined Sadhana Adhikary and found Bruises on different parts of

her body 4 in numbers,  size 6 cm x 1 cm each.  On the same day,  he

examined Chaina Adhikary @ Sino and found laceration on left index finger,

size ½ cm x ½ cm. Age of all injuries are of 2 hours. Injuries were simple

and caused by blunt  object.  Ext.  1  is  injury  report  and Ext.  1(1)  is  his

signature.  During  cross-examination,  p.w.6  denied  that  victim  had

sustained injuries on 25-10-2010, at about 10 p.m. and he examined them

on 26-10-10 at night after 24 hours. Victims may sustained injuries on their

persons by falling on hard substance. He denied that he had issued Ext.-1

on being requested by victims. From Ejahar, it is appeared that the incident

occurred on 25-10-10,  at  about 8 P.M.  So,  from Ext.1,  it  is cleared that

victims  of  this  case  did  not  take  treatment  at  Tamarhat  hospital

immediately  after  the  incident.  But,  p.w.1  claimed  that  she  and  her

daughters had taken treatment at Tamarhat hospital on the day of incident
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at about 10 p.m. On the other hand, p.w.6 found injuries of victims were

about 2 hours. Ext. 1 shows that p.w.6 examined p.w.1, p.w.2 and p.w.3 on

26-10-10, at about 10 p.m. So, Ext. 1 does not support the fact that p.w.1,

p.w.2 and p.w.3 took treatment at Tamarhat hospital on 25-10-10 for some

injuries sustained by them. Ext.1 shows p.w.1, p.w.2 and p.w.3 sustained

injuries on 26-10-10 and age of injuries were of 2 hours. Mahidur Islam

(p.w.7) is not acquainted with the incident. So, prosecution case is based

on evidence of p.w.1, p.w.2 and p.w.3.

7. Now,  from  the  evidence  of  p.w.1,  p.w.2,  p.w.3  and  p.w.5,  it  is

appeared that prior  to the incident,  a  quarrel  had taken place between

Sadhana Adhikary and Azizur Hoque at Garehat on account of money. P.w.1,

p.w.2, p.w.3 and p.w.5 also cleared that a meeting was held at ‘Chilarai

Bhaban’ for dispute of Sadhana Adhikary and Azizur Hoque. But, villagers

could not arrive at decision in that meeting. P.w.2 and p.w.3 saw accused

persons in the said meeting along with many other people. As such, the

meeting failed to arrive at decision and therefore, all of them left the place.

Thereafter, p.w.1, p.w.2 and p.w.3 stated that on that night, at about 10

p.m., accused persons of this case along with many others came to their

house, entered into their house by breaking wall and dragged them outside

of house. Accused persons beat them with bamboo stick and they became

senseless. P.w.1 sustained injury on her left leg. P.w.2 sustained bleeding

injury on her head. The evidence of p.w.1, p.w.2 and p.w.3, of course, do

not indicate that they took treatment on the day of incident itself.  They

went to police station on 26-10-10 and took treatment on that day.

8. P.w.1 stated that accused persons called on the said 'Bichar'. They

left the place of 'Bichar” without end of 'Bichar'. Cross-examination of p.w.1

reveals that she mentioned names of accused person on suspect due to

dark in that night. She said to police that her doubt may not be correct.

P.w.1 stated that about 20/25 people beat them on the day of incident and

she could not say who were the assailants. On the day of incident, no one

came to help them although there were 30/40 families reside near their

house. P.w.2 mentioned names of accused person in the evidence, but her

statement of the fact that police came after the incident and took them to

hospital  for treatment make her statement doubtful. P.w.1 clearly stated
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that she went to police station on next day of incident and took treatment.

Therefore,  p.w.2 also mentioned names of  accused persons  on suspect.

During cross-examination, p.w.2 cleared that she could not say who had

dragged her out from house. She also cleared that she could not say who

had beaten her and regarding use of weapon. Therefore, evidence of p.w.2

is also a bold statement without confirmation. P.w.3 also mentioned names

of accused as their assailants. During cross-examination, p.w.3 also failed

to confirm that accused persons had assaulted them. A large numbers of

people gathered in their house and beat them. She supported that all the

people came to their house together. So, evidence of p.w.1, p.w.2 and p.w.3

failed to stand at the time of their cross-examination. It  is true that an

incident occurred and a large people damaged house of complainant and

assaulted them. But, it is doubtful accused persons took part in such acts

with some others. Their participation in the incident is not clear. Therefore,

only on suspect that accused were present in the meeting and therefore,

they  might  have  committed  offence  is  not  enough.  Of  course,  accused

persons might have come to the spot along with others but same cannot

be basis of holding them guilty. As such, p.w.1, p.w.2 and p.w.3 had bitter

relation with accused persons and accused persons were also present in

that meeting, therefore, p.w.1, p.w.2 and p.w.3 suspected involvement of

accused persons in the incident. Mere suspect is not enough in such case

to  hold  accused  persons  guilty.  Further,  Ext.1  also  does  not  support

evidence of p.w.1, p.w.2 and p.w.3. P.w.4 is son-in-law of p.w.1, but he also

cleared that he had not seen any injury upon victims. P.w.-1, p.w.-2 and

p.w.-3 did not  say in  their  evidence that  their  assailants  outraged their

modesty. 

9. In view of the above discussion of evidence on record, I am of the

opinion that prosecution  side  has failed to prove the charge against the

accused persons beyond all reasonable doubt. Therefore, accused-persons

are acquitted from the charge u/s 147/448/354/323/149 IPC on benefit of

doubt  and  set  at  liberty  forthwith.  From  the  evidence  of  prosecution

witnesses, it is come out that the incident is true and victims of this case

sustained injuries on their persons. So, I recommended case of complainant

and her daughters for compensation under victim compensation scheme.
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Sent copies of judgment and order of this case to the ld. Secretary District

Legal  Services  Authority,  Dhubri,  for  information  and  necessary  action

along with other relevant documents. Bail bonds stand in favour of accused

persons are extended for another period of six months in view of section

437A of Cr PC. Destroyed the seized articles.

10. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 09th day of April, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.

   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1  Fuleswari Adhikary,

    PW- 2 Sino Adhikary,

    PW- 3 Sadhana Adhikary,

    PW- 4 Khitish Ray,

    PW- 5 Azizur Hoque,

    PW- 6 Dr. Eunus Ali Sk,

    PW- 7 Mahidur Islam,

2. PROSECUTION EXHIBITS:- Ext. 1 Injury report &

       Ext. 1(1) is signature of p.w.6.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


